notable dissent. 6 He joined the opinion of the court in the three remaining caSeS without authoring an opinion.' This essay examines those opinions and, in the manner of reading tea-leaves, seeks to reach some conclusions on his views of the Fourth Amendment.
I. THE CASES

A. United States v. Lawson
Writing for the court in United States v. Lawson,s in an appeal from convictions of aggravated bank robbery and brandishing a firearm during a crime of violence, Judge Roberts concluded that the search of an automobile that yielded incriminating evidence against Lawson was proper. 9 The district court had rejected Lawson's claim on the ground that Lawson did not have a reasonable expectation of privacy.l0 Judge Roberts, for the court of appeals, chose to "affirm on a different ground-that the search of the Oldsmobile was supported by probable cause."ll This was despite the fact that the government had not argued that probable cause justified the search in the lower court;12 instead, the government raised the issue for the first time in its appellate brief. In finding probable cause for the seizure and for conducting the subsequent search, Judge Roberts asserted that the vehicle matched the physical description of the getaway car in a bank robbery that the police were investigating: "Four out of five numbers on the temporary license plate matched a witness account of the getaway car's tags. Further, prior to seizing the car, agents 'saw some latex gloves laying in the right front passenger area.' "13 Based on those circumstances, he concluded, "it was reasonable for agents to believe the vehicle contained contraband or instrumentalities of crime."14
B. United States v. Jackson
Judge Roberts's only dissent came in United States v. jackson,15 decidedJuly 22, 2005, which was three days after Judge Roberts's nomination to the U.S. Supreme Court. The sole basis for Judge Roberts's dissent was purportedly factual: he believed that the information available to the police constituted probable cause to search the trunk,16 although the majority concluded there was insufficient justification for the searchP However, underlying the majority's and dissent's approaches were fundamental disagreements on how a court should approach probable cause determinations.
The facts were as follows: 2) The officers stopped the vehicle because of the absence of the tag light. 19 3) Prior to approaching the car, the police conducted a records check, which indicated that the car's temporary license tags had been reported stolen. 20 4) The officers arrested the driver, Tarry M. Jackson, for the stolen tag offense. 21 5) Because Jackson was unable to produce registration or a driver's license, the officers conducted a more thorough records check, which indicated that his driving privileges were suspended in Virginia. 22 6) "The officers also checked the vehicle identification number in a computer database, and it yielded an 'old listing' from Virginia, meaning that the car had once been registered there but that it was not currently registered."23 7) "There was no report that the car had been stolen."24 8) The officers searched the passenger compartment of the car for documentation of ownership, but "did not find any documentation, contraband, or evidence of criminal activity."25 9) One of the officers, Officer Garboe, testified that, on approximately ten previous occasions relating to vehicle stops involving stolen tags, he had found the vehicle's real tags in the trunk six or seven times. 26 10) Mter securing the driver, the officers searched the trunk and recovered a loaded .25 caliber pistol and ammunition. 27 11) At some point, Jackson claimed that the car belonged to his girlfriend and that she had bought it at an auction a month earlier. Supreme Court precedent has established that, although the passenger compartment of a vehicle can be searched incident to the driver's arrest,29 a trunk in the vehicle cannot be searched. On the other hand, the Supreme Court has also established that such a trunk search is permitted, without a warrant, when the police have probable cause to believe that the trunk has evidence of the crime. 30 A threejudge panel heard the appeal in Jackson: Judge Judith W. Rogers wrote the opinion for the court; Judge Harry T. Edwards wrote a concurring opinion, which seemed to comprehensively address the case and had significantly different reasoning than Rogers's opinion, making the "majority" opinion a curious one; and Judge Roberts dissented. 31 Rogers's opinion set forth the traditional standard for probable cause and correctly observed that, given that this was a warrantless search, the government had the burden of proof. 32 Rogers then proceeded to reject the various governmental theories justifYing the search, before settling in on the question upon which she believed the case turned: Whether there was probable cause to believe "that documentation demonstrating that the driver was not authorized to drive the car would be in the trunk."33 Rogers believed that the circumstances known to the police at the time of the trunk search did not support the view that Jackson was an unauthorized driver. 34 She serially rejected the computer record checks, the fruitless search of the passenger compartment, the suspended driver's license, the driving late at night, the broken tag light, and the lack of registration as affecting the probability that Jackson was an unauthorized user. 35 She believed that the stolen tags were the "critical feature" of the traffic stop.36 Rejecting that feature, Rogers stated that there were only three reasons why the stolen tags would be on the car:
First, stolen tags may be placed on an otherwise lawfully used car without tags to give the appearance of legitimate tags and therefore to reduce the risk that the police will initiate a traffic stop for lack of tags. Second, stolen tags may be used to replace expired tags on an otherwise lawfully used vehicle, again in the hope of avoiding immediate detection. stolen are consistent with these first two rationales, which suggest that the driver was an authorized user of the car. Third, stolen tags may be used to conceal the fact that a vehicle is stolen by replacing the stolen vehicle's "real tags." ... Because the officers here were confronted with three possible explanations for the presence of the stolen tags on the car, two of which suggested authorized use and were consistent with the lack of registration and the absence of a report that the car was stolen, and only one of which supported an inference of unauthorized use, the officers lacked probable cause to search the trunk for documentation that the driver was an unauthorized user of the car.
While the existence of probable cause does not depend on the elimination of all innocent explanations for a situation, our dissenting colleague ... posits the most incriminating interpretation of the circumstances, as though the existence of countervailing probabilities was irrelevant. Were that the law, then the government's burden would be considerably eased, for the particular circumstances causing the police to make a traffic stop could often be viewed most negatively without regard to a citizen's Fourth Amendment protections.
Our dissenting colleague emphasizes that Officer Garboe also testified that on six or seven occasions he had encountered vehicles with stolen tags that had "real tags" or other identifying information in the trunk . . . . Even if there was probable cause to believe that the trunk would contain the car's expired "real tags," these tags, like a tool kit, are neither contraband nor evidence of a crime because there is nothing illegal about having such tags in the trunk of an unregistered car. In overlooking this point, our dissenting colleague posits an evidentiary inference based on finding "real tags" in the trunk that is irrelevant in the absence of probable cause to believe that the trunk contained contraband or evidence of a crime. Further, the record does not indicate that the car's expired "real tags" would provide the officers with any additional information regarding the ownership of the car because a records check based on the vehicle identification number indicated only an "old listing." In any event, even if "real tags" or identifying information could in some instances constitute contraband or evidence of a crime, the officer's prior experience of finding such information in a vehicle trunk, while relevant, is unhelpful here because his testimony is devoid of the critical circumstances of those searches, including whether the identifying information revealed that the vehicle was stolen. Judge Rogers added some advice for the police: Instead of searching the truck, she opined, the police should have continued their investigation by questioning Jackson "to determine whether it would be reasonable to conclude that documentation of the driver's unauthorized use of the car would be in the trunk."38 She opined that Jackson had been cooperative. 39 Judge Edwards, in his concurring opinion, rejected the contention that the police had reason to believe that the car was stolen "because the police officers knew that the car was unregistered and that it had not been reported stolen."40 He reasoned:
If a car is not registered, then it has no legitimate tags. The most reasonable inference to be drawn in this situation is that the owner has placed stolen tags on the car to avoid being stopped for driving without tags, while avoiding the expense attendant to registering the car and obtaining legitimate tags. In other words, if a car has no legitimate tags because it is unregistered, then police officers have no good reason to assume that the stolen tags are intended to conceal the true identity of the vehicleY Edwards's opinion also discussed the importance of the Fourth Amendment's guarantees and the duties of judges to jealously guard the rights of individuals. 42 Judge Roberts, dissenting, replied:
I wholeheartedly subscribe to the sentiments expressed in the concurring opinion about the Fourth Amendment's place among our most prized freedoms. But sentiments do not decide cases; facts and the law do. There is no dispute here on the law: if the officers had probable cause, they did not need a warrant; if they did not have probable cause, no warrant would issue in any event. As for the facts, the officers encountered at 1 :00 a.m. an unlicensed driver operating an unregistered car with a broken tag light and stolen tags. The experienced district court judge concluded-and I agreethat "the circumstances were suspicious enough to amount to probable cause to search the trunk." Right or wrong, nothing about that determination reflected insensitivity to constitutional values, any more than a contrary determination would have reflected insensitivity to the needs of law enforcemen t. 43
Earlier in his opinion, Judge Roberts demonstrated that he not only disputed the importance of the facts but that his view of the tools to measure probable cause differed markedly from the majority. Judge Roberts viewed the facts together:
It was late at night and the tag light was out-suggesting from the beginning of the encounter that Jackson was attempting to obscure the car's license plates. Once Jackson was pulled over, the officers learned there was indeed something to hide: the temporary tags affixed to the car had been stolen and altered to match the car's make, model, and vehicle identification number.
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He made inferences from those facts, based on prior case law 45 and the experience of the officers: 46 Stolen tags often accompany stolen cars. The reason is obvious: by replacing the real tags with stolen tags, the thief makes it impossible for police to identify a stolen vehicle by sight. A stolen vehicle will normally be described by its make, model, and license plate number. An officer cruising the streets cannot readily identify a particular Mercury Marquis as the stolen Mercury Marquis if the original tags have been replaced. So the stolen tags raised a suspicion that the car may have been stolen as well. 47 Judge Roberts believed that the records check added to the police's suspicion:
To the officers on the scene, ... the failure of the records check to resolve ownership of the vehicle was unusual. The fact that Jackson was not listed on the car's last registration could reasonably have heightened the officers' suspicion: now they were dealing not only with a car with stolen tags, but with a car that had no recorded connection to Jackson.
48
Turning specifically to why the search of the trunk was reasonable, Judge Roberts observed:
One of the officers at the scene would later testify that he had made about ten previous vehicle stops involving stolen tags. On six or seven of those occasions, he had found the vehicle's real tags in the trunk. This is not especially surprising: the trunk is certainly a convenient place to stash the real Judge Roberts noted that there could have been other evidence in the trunk tending to show who the real owner was or supporting the view that Jackson stole the vehicle. 50 Finally,Judge Roberts viewed the permissible inferences from the facts known to the police much differently than his colleagues. First, because the car was unregistered did not mean that the vehicle's license plates disappeared once its registration lapsed. 51 He asserted that many people receive tickets for expired registrations "but they are usually able to show that they are the owner listed on the expired registration."52 Because Jackson was not able to demonstrate ownership, it "heighten [ed] the suspicion that he had no legitimate connection to the car."53 Moreover, Judge Roberts believed:
[F]inding the expired "real tags" would have provided police with additional evidence of criminal activity. . . . [T] he real tags would have ruled out the possibility the stolen tags were being used only to drive a vehicle that otherwise had no tags, making it more likely that the vehicle had been stolen. 54
Second, asserting that "'a page of history is worth a volume of logic,' "55 Judge Roberts believed that Officer Garboe's history with stolen tags, which "confirmed that they, more often than not, led to real tags in the trunk," and the reported cases, which "confirm that criminals often use stolen tags on stolen cars," were "enough to support the officers' inferring from the stolen tags and the lack of any registration (current or expired) linking Jackson to the car that the car might well have been stolen."56 He added that "replacing a stolen vehicle's original tags makes sense: it prevents the vehicle from being readily identified as stolen by a passing police cruiser."57 Although a police officer could run those tags, "busy" police officers were unlikely to do so each time a Mercury Marquis was observed, "and people are likely to be much less diligent about reporting stolen tags-particularly temporary ones-than stolen cars."58 Third, as to the majority's claims that the officers lacked probable cause because only one of the majority's three possible explanations for the presence of the stolen tags on the car supported an inference of unauthorized use, Judge Roberts initially disagreed with the assumption "that someone would run so great a risk [of putting a stolen tag on a vehicle] merely to avoid getting stopped for an expired registration."59 "The more serious problem" with the majority's approach, Judge Roberts believed:
[I] s that probable cause does not depend on eliminating other innocent (or, here, less incriminating) explanations for a suspicious set of facts. Of course, considering alternative explanations is "often helpful," but the officers were not required, before searching the trunk, to negate the possibility that the stolen tags were used only to drive an unregistered car. This is particularly so here, where any plausible explanation for the circumstances of Jackson's stop-the broken tag light, the stolen tags, Jackson's lack of registration, and the failure of the records check to connect Jackson with the vehicle-suggested that Jackson was deliberately trying to conceal unlawful activity involving the car itself.60
Fourth, Judge Roberts viewed the majority's suggestion that the police should have asked Jackson about the vehicle's ownership as "a hazardous approach to assessing probable cause."61 He believed that it "assumes that the officers had nothing better to do while on night patrol than linger roadside, tracking down exculpatory leads for suspects."62 Instead, Judge Roberts believed that "[t]he officers could have reasonably concluded that further questioning would have yielded nothing more than the usual story any suspect in Jackson's situation would be expected to deliver," that is, his girlfriend owned the car. 63 Judge Roberts asserted: "Sometimes a car being driven by an unlicensed driver, with no registration and stolen tags, really does belong to the driver's friend, and sometimes dogs do eat homework, but in neither case is it reasonable to insist on checking out the story before taking other appropriate action."64 Even if the police had contactedJackson's girlfriend,Judge Roberts could not "see any conceivable value in the over-the-phone testimony of a suspect's apparent girlfriend-someone unknown to the officers, whose number was given to them by the suspect himself-that an unregistered car with stolen tags, driven by an unlicensed driver, was indeed hers and was being used with her permission."65 Finally, Judge Roberts maintained that the court had "neither the authority nor the expertise" to prescribe "preferred investigative procedures for law enforcement" and that he "would leave the judgment as to what lines of inquiry ought to be pursued to the officer himself, and judge probable cause on the facts as they are, rather than on what they might have been had the officer pursued a different course."66
C. United States v. Holmes
In United States v. Holmes,67 Judge Roberts wrote an opinion for the court affirming the denial of a motion to suppress, based on a stop and frisk.68 Holmes's vehicle was speeding and police officers following the vehicle observed Holmes "continually dipping his right shoulder, as if he were reaching under the driver's seat."69 Upon observing this, one of the police officers, Dereck Phillip, concluded that Holmes was either retrieving or placing a weapon under his seat. 70 As the officers approached the vehicle on foot after Holmes had stopped, Holmes was nervously looking over his shoulder, moving around in the vehicle, and reaching under his seat and toward his waist.
71 Upon making contact with Holmes, the police detected "a strong odor of alcohol," and Holmes admitted that he had been drinking.72 After Holmes got out of the car, he reached several times toward the rear pocket of his pants, even after being directed by one of the officers not to do SO.73 The police believed he was armed. 74
Holmes was frisked and during the course of the pat-down, a "'hard,' 'square object'" was detected in the front pocket of the huge jacket he was wearing. 75 Holmes told Phillip that it was a scale, and Phillip later testified that he thought it was a scale and not a firearm. 76 Nonetheless, Phillip removed the object, confirmed that it was a scale, and "noticed a white residue on the scale.'>77 After Phillip resumed the pat-down, Holmes struck Phillip and " [a] incriminating evidence recovered; the gun was located under the driver's seat. 80 Holmes challenged the removal of the scale from his pocket as exceeding the scope of a permissible frisk and the recovery of the other evidence as a fruit of that alleged illegality.8l Recognizing that "[t]he propriety of a search ... depends on 'an objective assessment of the officer's actions in light of the facts and circumstances confronting [Phillip] at the time,' and not on the officer's own subjective intent," Judge Roberts viewed the fact that Phillip believed that the item was a scale as not determining the inquiry.82 Instead, Judge Roberts reasoned, "[t]he only relevant question [was] whether a reasonable officer, knowing what Phillip knew at the moment of seizure, would have been justified in removing the scale."83 Concluding that the circumstances justified the removal of the object, Judge Roberts asserted that "the Fourth Amendment does not require the officer to gamble his safety and that of those around him on the accuracy of ... assumptions."84 Specifically, Phillip "did not have to take Holmes at his word that the object was a scale, and proceed with the frisk solely on that basis."85 He concluded: "We cannot fault the officer for taking the simple step of checking to ensure that the hard object was not something more threatening before continuing. The object did not feel like a firearm, but it could have been another type of weapon-a box cutter, for example."86 Because the permissible "scope of a Terry frisk is not limited to weapons, but rather to 'concealed objects which might be used as instruments of assault,''' Judge Roberts believed that the "'hard,' 'square' object" that Phillip felt "would seem to fit that description well."87
D. The No opinion Cases: Riley, Moore, and Brown
Two of the three cases that Judge Roberts joined without an opinion were unremarkable applications of established case law to the facts. United States v. Riley88 was an appeal following a conviction for possession with intent to distribute cocaine. 89 The court of appeals, in an opinion by Stephen F. Williams, Senior CircuitJudge, held that the police had probable cause to arrest Riley, based on a combination of a reliable informant's tip and the police's confirmation of innocent details, and that the search of Riley was valid as a search incident to his arrest. 90 United States v. Moore 9l involved the appeal of the denial of a motion to suppress after conviction of Moore for being a felon in possession of a firearm. 92 In an opinion by Chief Judge Douglas H. Ginsburg, the court of appeals held that, given the taxi's location and its erratic movements, there was reasonable suspicion that the driver was being robbed and this justified a stop of the taxicab in which Moore was a passenger. 93 The third case that Judge Roberts joined without opinion, United States v. Brown,94 involved a government appeal from the granting of a motion to suppress physical evidence found in a trunk of a vehicle. 95 Brown started as a valid traffic stop for speeding, but after it was established that Brown did not have a valid District of Columbia driver's license, he was arrested. 96 The officer then searched the passenger compartment incident to that arrest. 97 During that search, several documents that the appellate court believed would have led an objective observer to conclude were fraudulent were found: driver's licenses, an American Express card, and a personal check. 98 The officer then searched the trunk, believing that he could do so "incident to Brown's arrest."99 A firearm was recovered, which was the basis for Brown's prosecution for "possession of a firearm by a convicted felon."loo
The lower court properly recognized that the arrest did not authorize the search of the trunk; it granted suppression of the evidence in the trunk because the officer did not provide any testimony as to why he believed that there was probable cause to search the trunk. 101 In an opinion by Judge A. Raymond Randolph, the appellate court agreed that the police officer "misunderstood the requirements of the Fourth Amendment."I02 But it also believed that the lower court erred in suppressing the evidence. lo3 Relying on precedent, Judge Randolph observed that the issue of whether an officer has probable cause to search a trunk is a purely objective standard, turning on whether "a 'prudent, reasonable, cautious police officer'" under the circumstances presented, would have "believe [ sonable likelihood the trunk contained contraband."lo4 Applying that standard to the facts, Judge Randolph concluded that there was probable cause to believe that the documents found in the passenger compartment were for the purpose of making fraudulent purchases. lo5 Further, Randolph found "it is reasonable to assume that [Brown] had successfully accomplished his objective, which brings us to the trunk of the car."I06 Trunks are designed to store or conceal items; hence, Randolph believed that there was a "distinct possibility that the trunk contained earlier purchases."107 He therefore concluded that the search of the trunk was proper. 108
E. Hedgepeth v. Washington Metropolitan Area Transit Authority
In popular culture, it is perhaps the "french-fry" case for which Judge Roberts will be remembered based on his brief tenure on the court of appeals. In Hedgepeth v. Washington Metropolitan Area Transit Authority,109 12-year-old Ansche Hedgepeth was arrested for eating a french fry in a Metrorail station. I 10 Writing for the court, Judge Roberts's opening lines properly framed the situation:
No one is very happy about the events that led to this litigation. A twelve-year-old girl was arrested, searched, and handcuffed. Her shoelaces were removed, and she was transported in the windowless rear compartment of a police vehicle to a juvenile processing center, where she was booked, fingerprinted, and detained until released to her mother some three hours later-all for eating a single french fry in a Metrorail station. The child was frightened, embarrassed, and crying throughout the ordeal. The district court described the policies that led to her arrest as "foolish," and indeed the policies were changed after those responsible endured the sort of publicity reserved for adults who make young girls cry. The question before us, however, is not whether these policies were a bad idea, but whether they violated the Fourth and Fifth Amendments to the Constitution. Like the district court, we conclude that they did not, and accordingly we affirm. III Putting aside the Fifth Amendment claim, which is beyond the purpose of this discussion, Judge Roberts quickly turned to the recent Supreme Court opinion in Atwater v. City of Lago Vista,112 where the Court held that the Fourth Amendment was not violated when an officer arrested a woman for violating a state statute that required all motorists and front-seat passengers to wear seatbelts. 113 In Atwater, it was a given that the officer had probable cause to arrest. Atwater, however, sought to restrict the ability of the police to arrest for minor offenses, such as seatbelt violations, and require that they instead issue citations in lieu of a custodial arrest. 114 The Atwater majority engaged in an extensive analysis of the history and policies underlying the Fourth Amendment. It ultimately concluded that the existence of probable cause was the core protection afforded by the Amendment in such circumstances and suggested that it was up to politically accountable officials to impose limitations, if any, on the discretion of the police to arrest for minor crimes.
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Mter summarizing the Atwater Court's analysis, Judge Roberts in Hedgepeth easily concluded that Atwater precluded the court from engaging "in an evaluation of the reasonableness of the decision to arrest Ansche, given the existence of probable cause."116 That was undoubtedly an accurate interpretation of Atwater, which was dispositive of the claim before the court. Judge Roberts could have ended his opinion at that point. Instead, he went on and assumed that Atwater was "not controlling" and asserted:
[Hedgepeth's] claim that a policy of mandatory arrest for certain minor offenses is unconstitutional boils down to an assertion that officer discretion is a necessary element of a valid seizure under the Fourth Amendment, at least for some minor offenses. She has not made an effort to defend that assertion under the usual first step of any analysis of whether particular government action violates the Fourth Amendment-asking "whether the action was regarded as an unlawful search or seizure under the common law when the Amendment was framed." Moreover, insisting on the exercise of discretion by an arresting officer would be an unfamiliar imperative under the Fourth Amendment. "The essential purpose of the proscriptions in the Fourth Amendment is to impose a standard of 'reasonableness' upon the exercise of discretion by government officials .... " It is the high office of the Fourth Amendment to constrain law enforcement discretion; we see no basis for turning the usual Fourth Amendment approach on its head and finding a government practice unconstitutional solely because it lacks a sufficient role for discretionary judgment. 1l7
In Stewart v. Evans, Stewart, a federal employee, sued the Secretary of Commerce and two departmental employees, alleging discrimination. 1lS Stewart claimed that the two employees, who were employed in the department's Office of General Counsel (OGC), had illegally searched her private documents pertaining to the discrimination complaint, in violation of the Fourth Amendment. 119 The documents had been turned over to other departmental officials to insure compliance with an unrelated Freedom of Information Act request and a later request from a United States Senator. 120 In turning the documents over, Stewart obtained an agreement that OGC employees would not be allowed to view them.12l The documents were kept in a locked safe in another employee's office in the Special Matters Unit (SMU), which handled Congressional requests. 122 Nonetheless, an employee of the OGC, acting at the direction of another OGC employee, opened the safe and reviewed the documents. 123 The documents were later found responsive to the Congressional request and turned over to Congress. 124 Mter her suit had been dismissed by the district court,125 the court of appeals, in an opinion written by Judge Roberts, held that Stewart did not have reasonable expectation of privacy in the documents nor in the locked safe containing them. 126
Judge Roberts reasoned that Stewart "had no control whatever over access to the office containing the safe or to the safe itself."127 As to the documents, Judge Roberts reasoned that Stewart lost her expectation of privacy in them "because she had voluntarily relinquished control of them" when she "gave the documents to third parties."128 Judge Roberts added:
The reason Stewart transferred the documents is highly pertinent. In each instance her transfer was the first step in a process that could-and, in the case of the SMU review, did-result in broader disclosure of the documents, beyond even the third parties to whom Stewart conveyed them. When the threat of mandatory disclosure accompanies the transfer of documents to a third party, little reasonable expectation of privacy exists. 129
Finally, Judge Roberts rejected Stewart's argument that the agreement she brokered, restricting access to the documents, preserved her expectation of privacy. Judge Roberts observed that the agreement was to allow for the review of the documents and "not to preserve their privacy more generally."130 He therefor~ concluded: "The Fourth Amendment protects privacy; it does not constitutionalize nondisclosure agreements."131 Thus, he rejected Stewart's claim, relying on Supreme Court precedent that has established that "the Fourth Amendment does not prohibit the obtaining of information revealed to a third party ... even if the information is revealed on the assumption that it will be used only for a limited purpose and the confidence placed in the third party will not be betrayed."132
II. OBSERVATIONS
A. Probable Cause and Articulable Suspicion Determinations
Judge Roberts has sat on four cases involving probable cause determinations, ruling each time against the person seeking to suppress cause threshold, as articulated in Jackson, is set too low. 144 However, his methodology and conclusions in Jackson are more in tune with the current Supreme Court's analysis than the majority and concurring opinions. Indeed, the Supreme Court repeatedly has examined individualized suspicion cases in recent decades and those opinionsoften unanimous-demonstrate that the probable cause 145 and reasonable suspicion standards 146 are not high barriers. This is to say that Judge Roberts's probable cause analysis fits comfortably with the Supreme Court's current collective view.
Courts permit police officers, based on their training and experience, to make logical inferences from the information known and courts give deference to a police officer's evaluation of the circumstances. 147 Judge Rogers in her opinion in Jackson, as well as Judge Edwards in his concurring opinion, did not defer to the police's expertise or conclusions; instead, those opinions reflect an intense scrutiny of the facts, with reliance on their own possible innocent explanations to overcome incriminating inferences, serving to defeat the police's conclusions that there was probable cause to search. If that mode of analysis is imposed on the police, they would in many instances be paralyzed; they are investigators, not adjudicators. Judge Roberts, in rejecting the majority's analysis, is more in tune with established Supreme Court precedent, which recognizes that "probable 144.
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See ALLIANCE (1996) . The Ornelas court pointed out that reviewing courts should give deference both to trial courts and to police officers' inferences drawn from the facts surrounding an encounter by saying:
Id.
A trial judge views the facts of a particular case in light of the distinctive features and events of the community; likewise, a police officer views the facts through the lens of his police experience and expertise. The background facts provide a context for the historical facts, and when seen together yield inferences that deserve deference.
cause requires only a probability or substantial chance of criminal activity, not an actual showing of such activity .... [and] therefore, innocent behavior frequently will provide the basis for a showing of probable cause."148
The application of an objective standard 149 to uphold the police actions, as employed in Brown and Holmes, may appear inconsistent with the principle that courts should defer to the police's evaluation of the circumstances. Indeed, in both of those cases the police had actual beliefs that undermined the rationales for the searches: in Brown, the officer mistakenly believed that he could search the trunk incident to arrest;150 in Holmes, the officer believed that the hard object he was touching during the pat-down was a scale and not a weapon. 151 However, the officer's mistake in Brown was one of law, that is, whether he could permissibly search the trunk incident to Brown's arrest. 152 There was no dispute as to the underlying facts and the appellate court properly applied the correct legal framework to 148.
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152. those facts; that is, the search was justified by probable cause to believe that evidence of a crime would be located in the trunk. No deference to the police's evaluation of the law was required or merited.
The situation in Holmes, however, was much different. In that case, the appellate court substituted its factual conclusions for those of the police officer. That is not a proper application of an objective analysis of the events-it is a rewriting of the events. In Holmes, as a matter of fact, Officer Phillip concluded that the object he was feeling in Holmes' pocket was not a firearm but was a scale. 153 He had a sound basis for that conclusion: his previous observations of Holmes had led Phillip to conclude that Holmes might be "armed;"154 Phillip's own tactile examination of Holmes informed him that the object was not a gun but a '''hard,' 'square' object"; and when Holmes said the object was a scale, Phillip's sense of touch led him to conclude that the object was a scale. 155 Judge Roberts, instead of crediting that factual conclusion, essentially rejected it and asserted that a reasonable officer in Phillip's situation would have been justified in removing the object to ascertain what the object was. 156 This mode of analysis is not only inconsistent with Judge Roberts's own position in Jackson but also with Supreme Court authority, both of which acknowledge that courts should defer to the factual conclusions of police officers and the logical inferences from those conclusions. Applied to Holmes, this mode of analysis means that the court was faced with a situation where the officer actually believed he was touching a scale, not a weapon.
It is difficult to extrapolate from that actual belief of Phillip to an objective analysis that would have justified the removal of the object. One must seriously question Judge Roberts's conclusion that a reasonable police officer in Phillip's position would have believed that the "'hard,' 'square' object" might be a weapon. Phillip was looking for a gun, based on his observations of Holmes's activities prior to and during the stop, and his conclusions about those actions. 157 Phillip knew that the object he was touching was not a gun; he had no reason to suspect that Holmes had any other weapons; and he thought that the object was a scale. 158 It seems untenable that a reasonable officer under the circumstances would conclude that the object was possibly a weapon.
B. The Scope of a Permissible Frisk
There is a second, more fundamental reason to question Judge Roberts's decision scope of a Terry 159 frisk. A frisk, that is, a protective search of suspects for weapons, is a limited intrusion designed solely to insure the safety of the police officer and others while the officer is conducting a criminal investigation. 160 The Supreme Court has acknowledged that a protective search is "a serious intrusion upon the sanctity of the person, which may inflict great indignity and arouse strong resentment"161 and that such an intrusion is "an annoying, frightening, and perhaps humiliating experience."162 On the other hand, the Court has also recognized the importance of the "immediate interest of the police officer in taking steps to assure himself that the person with whom he is dealing is not armed with a weapon that could unexpectedly and fatally be used against him."163 A protective search is justified when an officer has articulable suspicion that the person detained is armed and dangerous. 
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Thus, for example, in Minnesota v. Dickerson, a police officer detected no weapon-like objects during the course of a "patdown search" of the front of the suspect's body.168 The frisk did reveal, however, "a small lump" in the suspect's pocket. 169 Mter" 'squeezing, sliding and otherwise manipulating'" the lump, the officer concluded that it was crack cocaine and retrieved it from the pocket. 170 The Court found the search constitutionally invalid,l71 reasoning that, "[a]lthough the officer was lawfully in a position to feel the lump in respondent'S pocket, because Terry entitled him to place his hands upon respondent's jacket," the officer exceeded the scope of a Terry search after concluding that the object was not a weapon. 172 159. Terry v. Ohio, 392 U.S. 1 (1968 There are several interrelated considerations that measure the proper scope of a protective search. 173 Two are relevant to the Holmes fact pattern. The first is the level of assurance the police may obtain in satisfying themselves that the suspect they are confronting is not armed. As discussed elsewhere, "an officer may be only reasonably assured that the person the officer is confronting is not armed; this is to say that the police must accept some uncertainty when confronting suspects."174 To permit the officer to obtain certainty or a high degree of confidence that the person is not armed would allow the most intrusive of searches, akin to a search incident to arrest. Such a rule eliminates the structure that Terry sought to create: for arrests, based on probable cause, a full search; for stops, based on articulable suspicion, a more limited intrusion to protect the police during their investigation. This two-level structure was designed to correlate the need to intrude with the degree of intrusion, thereby preventing unjustified intrusions into a person's security.
Thus, Terry contemplated a more limited intrusion than would be obtained if complete assurance were the goal. The level of justification for an investigatory stop also points to the conclusion that the police may not obtain absolute assurance that the person is not armed. Investigative stops are justified by reasonable suspicion that the person has or is about to commit a crime and a protective search is similarly justified if the officer has reasonable suspicion that the suspect is armed and dangerous. Thus, the State's interest or its need here is not as great as in the search incident to arrest situation. Accordingly, the officer's level of assurance that the person is not armed should be analogous to the justification for the protective search. It follows that an officer must accept some uncertainty whether the person he is confronting is armed; he can be only reasonably assured that the suspect is not armed. 175
A second factor refers to limits on the types of weapons for which a search can be made. Weapons come in a variety of forms and sizes. In a world where technological innovation continues to confound traditional Fourth Amendment principles, the police may in the future be confronted with danger from small but deadly weapons. That is not, however, the situation typically faced by the police today, nor is there any reason to believe that Officer Phillip was faced with that situation. Indeed, the Supreme Court has recognized that, throughout the long tradition of armed violence by American criminals that has resulted in the deaths and injuries of many law enforcement officers in the line of duty, " [v] irtually all of these deaths and a substantial portion of the injuries are inflicted with guns and knives."176 This raises the question of whether the police should be routinely allowed to satisfY themselves that the person accosted does not have any weapons, even a razor blade. Some courts permit such searches but others do not. 177
Some courts "condone fanciful speculation" on this point. Illustrative are cases holding that an object thought to be a cigarette lighter may be searched for because "it could be used in a doubled up fist as a punch or thrown at the officer or used to bum the officer or the police unit," that a soft object may be searched for because it might be "a rubber water pistol loaded with carbolic acid or some other liquid, which if used by a suspect could permanently blind an officer," and that an object thought to be a shotgun shell could be searched for because it could be detonated by a sharp object and the suspect "might want to explode the shell even in a way which might entail considerable personal risk to himself."178 Professor LaFave correctly observes that decisions of this type are unsound. He maintains that the correct view "reflects two ... sensible considerations: (1) To allow a search for anything which could under some circumstances be employed as a weapon would be to permit a search" not dissimilar in intensity from a search incident to arrest;179 and" (2) [i] n determining what objects might be a weapon, consideration must be given to what types of objects could be employed in the setting of the particular case."180 To these considerations a third should be added, that is, the principle that an officer may obtain only reasonable assurance that the person is not armed. ("To take an extreme example, a razor blade could readily be sewn into clothing, and so support a purported limited search for weapons which included shredding a suspect's clothing or dismantling his shoes."). 180. LaFave, supra note 177, § 9.6(c) at 666.
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Thus, on the one hand, when an officer has particular information about the nature of the weapon carried by the suspect but none as to its location, a fairly intrusive search would be permitted if the weapon were small. I8 ! For example, if an officer is confronting a person reasonably suspected of using a razor blade as a weapon, then a careful examination to locate that object is justified. 182 On the other hand, when an officer has no specific information about the possible location of a weapon on the suspect or any information about the type of weapon the suspect may have, the search must be limited to fairly large objects such as guns and knives. I83 Thus, when an officer, during the course of a protective search, discovers a matchbox, even though such boxes "could hold a razor blade," he has no right to open it absent any information that the suspect is carrying such a weapon. I84 In concluding that an officer exceeded the permissible scope of a protective search when the officer examined the contents of a man's wallet, one judge has reasoned that in this case there were no circumstances which would support a reasonable belief that what the officer felt with his hand contained a weapon. True, it might, and possibly could, contain a very small but potentially lethal weapon. Nevertheless, it was an innocuous and ordinary size common men's wallet without any bulge or other telltale sign, resting in a commonly located place. This judge's reasoning reflects an analysis of the proper considerations that govern the scope of a protective search. An officer can only achieve reasonable assurance that the suspect is not armed. Absent information that the suspect utilizes razor blades or another small weapon, the officer must accept some uncertainty that the suspect may be harboring a small weapon. The police cannot search small containers or other areas based on the speculation that it might contain a small or atypical weapon absent any information that the suspect is armed with such a weapon. Otherwise, the balance struck by Terry would be eliminated and a protective search would be no different in intensity than a search incident to arrest.
In Holmes, it was a given that the police were faced with a suspect that they reasonably believed was armed and dangerous. Is6 Under Terry, the police officers were entitled to conduct a frisk of Holmes to protect themselves. IS7 But accepting that premise does not mean that they could go into Holmes's pocket. At the time that Phillip was about to remove the hard object, Phillip knew the following: the "'hard,' 'square' object" was not a gun; he thought it was a scale. ISS Judge Roberts reasoned as follows that its removal was within the valid scope of a Terry frisk: "The object did not feel like a firearm, but it could have been another type of weapon-a box cutter, for example."Is9 Phillip had no reason to believe that Holmes had any such unusual weapon; under the circumstances, the proper scope of the frisk should have been limited to that necessary to locate the usual weapons to assault police officers. Judge Roberts, instead, permitted an intrusion based on observing that the object "might' be used as a weapon. I90 Such speculative reasoning is inconsistent with the proper scope of a frisk; to hold otherwise, permits general exploratory searches, effectively obliterating the distinction between the limited intrusion authorized by a Terry frisk and a search.
C. Departures from Lower Courts' Legal Analysis to Uphold the Search
Judge Roberts demonstrated a willingness to depart from the lower court's reasoning in Lawson and in Jackson to uphold the search. Many courts would not engage in such analysis, finding instead that speculation that object might be a razor blade or other atypical weapon because, to do so, "would render meaningless Teny's requirement that patdowns be limited in scope absent articulable grounds for an additional intrusion." the claim is unpreserved.
l9l Nonetheless, it is within the court's discretion to address unpreserved legal arguments, so long as there is no dispute of the relevant facts. 192 In Lawson, the government raised the issue for the first time on appeal and the appellant replied on the merits, asserting that there was no probable cause to search based on the facts developed at the hearing. 193 Given that the appellant in Lawson discussed the merits in his reply brief, it is perhaps less troublesome that Judge Roberts did also. On the other hand, such an approach left the Jackson court divided over unclear facts. 194 Although few firm conclusions can be drawn, these cases may signal a willingness by Chief Justice Roberts on the Supreme Court to go beyond the arguments of the parties and the reasoning of lower courts to superimpose his legal reasoning in cases before the Court. However, Judge Edwards, in his concurring opinion, relied on the explanation Jackson gave to the officers that he had borrowed the recently purchased car from his girlfriend as undercutting the justification for the search of the trunk. Id. at 100 (Edwards,]., concurring). To have relevance, that explanation had to have occurred prior to the search. Edwards cited no record support for his view. Although it appears that Judge Roberts's conclusion as to when the search occurred had stronger support in the record, the varying opinions of the two judges points to one reason why many courts would remand for factual findings in lieu of reliance on ambiguous records to support a ground not articulated by the lower court. ing. 196 "The methods by which the courts address this challenge will largely determine how much liberty we have and how much the government can intrude."197 As recently observed,198 in Wyoming v. Houghton,199 the Court articulated a two-step model for measuring reasonableness: first, the Court inquired "whether the action was regarded as an unlawful search or seizure under the common law when the Amendment was framed;" and, second, if "that inquiry yields no answer," the search or seizure is evaluated "under traditional standards of reasonableness by assessing, on the one hand, the degree to which it intrudes upon an individual's privacy and, on the other, the degree to which it is needed for the promotion of legitimate governmental interests."2oo The Houghton test is an odd combination: if it yields an answer, the common law at the time the Amendment was framed, which was in 1791, is dispositive;201 if not, the balancing test is See id. at 307 (Breyer, j., concurring) ("I join the Court's opinion with the understanding that history is meant to inform, but not automatically to determine, the answer to a Fourth Amendment question."); id. at 311 n.3 (Stevens, j., dissenting, joined by Souter, j. and Ginsburg, j., dissenting) ("To my knowledge, we have never restricted ourselves to a twostep Fourth Amendment approach wherein the privacy and governmental interests at stake must be considered only if 18th-century common law 'yields no answer.'''). 201. The first part of Houghton implements Justice Scalia's strongly held view that bases Fourth Amendment interpretation on the common law. See California v. Acevedo, 500 U.S. 565, 583-84 (1991) (Scalia,j., concurring) (proposing that "the 'reasonableness' requirement of the Fourth Amendment affords the protection that the common law afforded" but adding "that bound by it? If so, he ignored many other cases utilizing much different models of "reasonableness" analysis, each of which remain viable. 205 Certainly, some will disagree with him, based on the facts, whether a particular action was justified. However, with the notable exception of Holmes,Judge Roberts's view of the law was well grounded in Supreme Court precedent to support it, particularly more recent Supreme Court cases. Judge Roberts's record discloses a willingness-perhaps even an eagerness-to depart from the reasoning of the lower courts to uphold the governmental actions. The cases give significant insight as to Judge Roberts's views on probable cause-including how weighty that standard is and what tools should be employed to measure it.
D. Measuring Reasonableness
Yet, much is unknown. How will Chief Justice Roberts address the fundamental issues that will come before him about the 
